
While a holiday may be just a dream for many of those worst affected by the pandemic,
the prospect of getting away from the homes we’ve all spent far too much time in is
starting to look possible, now that lockdowns are being relaxed both here and overseas.

This year, however, decisions over granting holiday have the potential to create conflict and possibly legal issues,
even in a normally harmonious workplace. There will inevitably be questions about how much holiday employees
have to take, while bosses desperate to make up for lost productivity might be reluctant to grant breaks to staff
who may have just spent three months in their garden.

The quart into a pint pot
It seems obvious to some yet counter-intuitive to others but furloughed staff continue to accrue holiday
throughout their furlough period. This applies to both the statutory minimum 5.6 weeks of holiday to which all
but the genuinely self-employed are entitled, as well as any additional holiday specified in a contract.
At the same time, taking a holiday away from home has been all but impossible for about three months of
this year. The government has eased the pressure slightly by creating a legal right for employees and
workers to carry up to four weeks of this year’s holiday entitlement into the next two holiday years, but many
will be desperate to get away this summer.
Add in the uncertainty of those who may have expensive holidays already booked, and those who may want
to withdraw a holiday request because they cannot travel if their destination is closed or they cannot get a
passport in time, and it is clear that this issue has major headache potential for bosses.

Holiday from furlough
One thing that is both straightforward and important to note is that staff who are furloughed can still take
holiday, whether long-planned or arranged more recently, in the normal way. However, they should be paid
in full for those days they take as leave, and businesses will have to make up the shortfall between their
normal wages and the government furlough payment.
Employers can also require employees to take holiday if they need to, whether individual staff are furloughed
or not. A common example is bank holidays which are, more often than not, included in the holiday
allowance specified in a worker or employee’s contract. To do so, however, bosses should give at least twice
as many days’ notice as the duration of the holiday.
This same notice is required if the business needs to cancel leave that an employee has requested though,
as always, bosses should both check any particular contractual requirements and discuss the necessity
carefully with affected staff.

It’s good to talk
Like almost every other aspect of our lives, the continuing pandemic will inevitably put additional strain on
the relationship between businesses and their staff. Trying to resolve the tension between workers
desperate for a holiday or with one already booked and their bosses desperate to start recovering from a
catastrophic second quarter, will require conversation and compromise.
As always, ACAS is publishing excellent generic advice for employers and their staff on this
and many other aspects of our working lives affected by this coronavirus. However, specific issues are likely
to require specific legal advice that ARAG policyholders, whether businesses or individuals, can get by
calling our legal advice helpline.
While Covid-19 may force compromise on many holiday plans in one way or another, the light at the end of
the tunnel is starting to emerge and at least none of us should have run out of leave to take at Christmas.

Click here

Disclaimer - all information in this article was correct at time of publishing.
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As expected, further guidance was published on 12 June on the newest development 
in the successful Coronavirus Job Retention Scheme – flexible furloughing.  
Until now, furloughed workers have been unable to carry out any work for their 
employers whatsoever. However, from 1 July, employees can move to a flexible 
furloughing arrangement in which they can work under any part-time arrangement, 
being paid their normal wage for working hours, whilst employers can still apply for 
the furlough grant for the remainder of their usual working hours.

This change is largely welcomed by employers, but the downside is the horribly complex calculations attached 
to the flexible scheme, which may put some employers off utilising it.
We will attempt to set out the salient points of the new scheme, with links to the relevant guidance.

	 Restrictions on furloughing an employee from 1st July 2020
	 The furlough scheme closes to new entrants from 1st July 2020 (with the exception of parents returning from 

statutory family leave), so if an employee hasn’t already been furloughed, it is now too late to claim for them 
under the scheme.

	 In addition, the number of employees you can claim for in any claim period starting from 1 July 2020, cannot 
exceed the maximum number of employees you claimed for under any claim ending by 30 June 2020.

	 Finally, claims must be for a minimum period of one week and can no longer overlap different months.

	 What working patterns can be used from 1st July 2020?
	 From 1st July , employers may agree with previously furloughed employees that they will return to work 

on any shift pattern and for any amount of time. There will no longer be a three week minimum period for 
furlough and their working pattern can change from week to week.  To be eligible for the grant, employers 
must agree any new flexible furloughing arrangement with their employee in writing.

	 Of course, flexible furloughing is an option, not compulsory, so if you have no work for your employees, you 
can keep them fully furloughed. Alternatively, you may wish to put in place a rotational shift pattern (now not 
restricted to minimum three week periods), which could help to avoid some of the more complex calculations 
set out below.

	 How is an employee paid whilst on flexible furlough?
	 Employers will be responsible for paying employees full pay for all hours actually worked under flexible 

furloughing, including Employer National Insurance  and Pension Contributions.  The grant will then be avail-
able to fund the hours employees are not working, calculated by reference to their usual working hours in a 
claim period.  Both the grant and the cap (as in place at the time of the claim) will be reduced proportionately 
to the hours worked. For example, in July, where an employee remains furloughed for 40% of his usual 
hours, the employer would be able to claim the grant for up to 40% of the £2,500 cap.

	 How are usual hours calculated under the Flexible Furlough Scheme?
	 If your employee is flexibly furloughed, you’ll need to work out your employee’s usual hours and record the 

actual hours they work as well as their furloughed hours for each claim period.
	 There are different calculations you can use to work out your employee’s usual hours, depending on whether 

they work fixed or variable hours.

Fixed hours:
1.	 Start with the hours your employee was contracted for at the end of the last pay period ending on or 

before 19 March 2020. (e.g. 40 hours for an employee working Monday to Friday, 9am – 5pm)
2.	 Divide by the number of calendar days in the repeating working pattern, including non-working days. (e.g. 

40 hours/7 days = 5.71)
3.	 Multiply by the number of calendar days in the pay period (or partial pay period you are claiming for (e.g 

for whole of July, 31 x 5.71 = 177.01)
4.	 Round up to the next whole number if the outcome isn’t a whole number (e.g. usual hours for month of 

July would be 178).

Variable hours:
The “usual hours” in this case will be calculated based on the higher of either:
•	 the average number of hours worked in the tax year 2019 to 2020
•	 the corresponding calendar period in the tax year 2019 to 2020

You need to calculate the usual hours for each pay period, or part of a pay period, that falls within the claim 
period.

To calculate based on average hours:
1.	 Start with the number of hours worked (including paid leave) in the tax year 2019/2020 before the 	

employee was furloughed. (e.g. 1850 hours worked in tax year before being furloughed)
2.	 Divide by the number of calendar days the employee was employed in the tax year, up until the day 

before they were furloughed. (e.g. employee furloughed on 23rd March, so 352 days worked in the tax 
year. Calculation is 1850/352 = 5.26)

3.	 Multiply by the number of calendar days in the pay period (or partial pay period you are claiming for). (e.g. 
employee gets paid 4 weekly, so claim period is 28 days.  Calculation is 5.26 x 28 = 147.16)

4.	 Round up to the next whole number if the outcome isn’t a whole number. (e.g. usual hours for the month 
of July would be 148).
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To calculate based on corresponding calendar period in the tax year 2019/20:
1.	 Identify the pay period in the 2019/20 tax year that correspond to at least one calendar day in the pay 

period you are claiming for.
2.	 If the pay period you are claiming for starts and ends on the same calendar days as the identified pay 

period in the 2019/20 tax year, use the number of hours they worked in that pay period. (e.g. this will 
usually be the case if the pay period is a calendar month, so for example, for a claim for July, you would 
look at July 2019 and the employee may have worked 150 hours during that month).

3.	 If the pay period you are claiming for does not start and end on the same calendar days as the identified 
pay period in the 2019 to 2020 tax year – you’ll need to add together a proportion of the hours worked in 
each of the pay periods you’ve identified (e.g. this is likely to be the case for pay periods that don’t fall on 
a calendar month, e.g weekly, four weekly etc)

Employers will need to carry out both of these calculations and use the higher figure for the employee’s usual 
hours.

Some of these calculations can appear horribly complex, and the inclusion of non working days in the 
calculation can at first appear alien.  It would go beyond this note to set out the exact method of calculation 
for each different type of worker or claim, with each possible working pattern, so we would suggest that 
employers consider the worked examples set out in this guidance note for more assistance please click here.  

Once you understand the “usual hours” for each employee, you will need to ensure that you record hours 
worked under flexible furlough in order to be able to calculate what hours you will be required to pay full 
pay for, and the remaining furloughed hours that can be claimed for under the grant (subject to the cap, and 
contribution level in place at that time).

	 Can employers agree reduced pay for employees working under flexible furlough?
Many employers have agreed a reduced level of pay for those employees who are not furloughed, to assist 
with financial difficulties. We have not seen anything in the guidance to say that employers could not agree a 
reduced rate for employees returning to work part time, so long as this was agreed as a contractual variation, 
in the usual way. However, for the purposes of making claims under the grant, the pre-furlough pay should 
be used.

Government guidance notes
Whilst the above provides a summary of how flexible furlough will work, it is important that employers careful-
ly review the relevant guidance before claiming.  Unfortunately, the changes have been incorporated into 
the existing five guidance notes, plus introducing a further three guidance notes.  The links to the relevant 
guidance notes, and what they are used for are as follows:
1.	Check if you can claim for your employees’ wages
2.	Check which employees you can put on furlough
3.	Steps to take before calculating your claim
4.	Calculate how much you can claim

5.	Claim for wages

6.	Reporting employees’ wages to HMRC when you’ve claimed through CJRS

7.	A worked example of how to calculate what you should claim for employees who are flexibly furloughed

8. Long list of worked examples to help you calculate your employees’ wages under various scenarios 

continuing
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